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APPLICATIONS FOR COURT APPOINTED COUNSEL 

1. Introduction 

An unrepresented accused may make an application to the court for the appointment of counsel in 
accordance with R. v. Rowbotham

1
, commonly referred to as a “Rowbotham application”.  The court may 

appoint counsel in certain rare circumstances where it is necessary to ensure a fair trial. 

In some circumstances the accused may also seek to obtain special or specific counsel for his or her 
defence.  To apply for this, the accused may make an application to the court in accordance with 
R. v. Fisher

2
, commonly referred to as a “Fisher application”.  The court may permit the accused to obtain 

special counsel, at a specific hourly rate to be set by the court, where the unique circumstances of the 
matter make it necessary in order to ensure a fair trial. 

This Policy does not apply to young persons.  As set out in Policy 42, Youth Criminal Justice, 
subsection 25(5) of the Youth Criminal Justice Act governs applications for court appointed counsel in 
circumstances where the accused is a young person. 

2. Procedure on Rowbotham and Fisher Applications 

Due to the potential for a perceived conflict of interest, where the Crown Prosecutor encounters a 
Rowbotham or Fisher application, he or she shall advise the Director of Specialized Prosecutions, who 
will assign the matter to a Crown Prosecutor within the Specialized Prosecutions unit or refer the matter to 
the Legal Services Branch of the Department of Justice and Attorney General. 

Specialized Prosecutions will take carriage of the matter throughout the Rowbotham or Fisher application.  
Once the Rowbotham or Fisher application is complete, the matter will be returned to the Crown 
Prosecutor from whom it had been received. 

The Crown Prosecutor, or counsel, who takes carriage of the matter during the Rowbotham application 
shall advise the court that where the accused seeks court appointed counsel, the procedure set out in 
R. v. Rowbotham applies:  the accused must provide sufficient evidence to prove that counsel is 
necessary for a fair trial, the accused does not have the ability to retain counsel, and the case is serious 
and complex. 

                                                 
1
 (1988), 41 C.C.C. (3d) 1 (Ont. C.A.). 

2
 [1997] S.J. No. 530. 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23CCC3%23decisiondate%251988%25sel2%2541%25year%251988%25page%251%25sel1%251988%25vol%2541%25&risb=21_T16333074007&bct=A&service=citation&A=0.7187550432774116
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In cases where the court appoints counsel but the procedure in R. v. Rowbotham was not followed or the 
test was improperly applied, the Crown Prosecutor, or counsel, shall review the case with the Director of 
Specialized Prosecutions to determine whether the matter should be referred to the Appeals and 
Education Counsel for consideration. 

The Crown Prosecutor, or counsel, who takes carriage of the matter during the Fisher application shall 
advise the court that where the accused seeks special counsel, at a specific hourly rate to be set by the 
court the procedure set out in R. v. Fisher applies:  the unique circumstances of the matter must be such 
that it is necessary for the court to permit the accused to obtain special or specific counsel to ensure a fair 
trial.   

In cases where the court permits the accused to obtain special or specific counsel but the procedure set 
out in R. v. Fisher was not followed or the test was improperly applied, the Crown Prosecutor, or counsel, 
shall review the case with the Director of Specialized Prosecutions to determine whether the matter 
should be referred to the Appeals and Education Counsel for consideration. 

3. Related Documents 

Policy 42 Youth Criminal Justice 


