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Introduction                                                                                                                                            
 
Purpose 
 
The testimony of a Crown witness who is in a situation to gain a benefit from testifying for the 
Crown may present extraordinary problems within the Administration of Justice if a thorough 
analysis of the situation and potential outcome is not undertaken before deciding to call the 
witness.  
 
The purpose of this guideline is to highlight dangers associated with this type of testimony, to 
outline a process for evaluating the reliability of the evidence in individual cases, and to describe 
the circumstances in which it may be tendered on behalf of the Crown. 
 
This guideline includes situations which may involve one or a combination of the following: 
 
• a Regional Crown Prosecutor approving that an undertaking be given by a Crown Prosecutor 

in respect of calling a witness where use immunity applies 
 
• the Director of Public Prosecutions agreeing that a public interest benefit agreement be 

entered into with an informant 
 
• the Director of Public Prosecutions recommending to the Attorney General that a public 

interest immunity agreement be entered into with an informant 
 
• involvement of an in-custody informant  in any of the situations mentioned above 
 
 
Exclusions  
 
This guideline: 
 
• does not include a witness protection agreement under federal legislation 
 

 
Witness Protection Program Act 

 
• does not apply to a situation that falls within the scope of the rule of informer privilege 

excluded from Crown disclosure 
 
 
 R.v. Leipert, [1997] 1 S.C.R. 281 
 
Use Immunity                                                                                                                                          
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A witness who testifies in any proceeding has a right not to have any incriminating evidence so 
given used to incriminate that witness in any other proceedings, except in a prosecution for 
perjury or the giving of contradictory evidence. The concept of use immunity is constitutionally 
entrenched and conferred as of right by section 13 of the Charter. 
 
It may sometimes be necessary for the Crown (at the request of the police in order to obtain a 
witness statement from a prospective accused who may be the only witness to a major crime) to 
give an undertaking not to attempt to use the statement against that person should the maker of 
the statement subsequently be charged with a criminal offence. The statement will be received by 
the police on the understanding that it is a witness statement only, given for the purpose of 
facilitating the police investigation.  
 
The possibility of derivative evidence being obtained as a result of the statement and/or 
subsequent testimony of the witness, and its admissibility status, should be included in the 
Crown consideration of whether or not to proceed with use immunity in any situation. 
 
The undertaking may be given only on approval of the Regional Crown Prosecutor after 
consultation with the Director of Public Prosecutions. The undertaking will be negotiated by a 
Crown Prosecutor not otherwise involved in the prosecution. 
 
 

Walsh, The Principle against Self Incrimination: Art, Creation and Discovery! 
  
 
Public Interest  Agreement (benefit and/or immunity)                                                                        
 
Attorney General’s Policy 
 

The Attorney General’s policy in respect of a public interest  agreement is stated as follows: 

In extremely rare situations it may be in the public interest to provide benefits 
and/or some degree of immunity from prosecution of a crime that has been 
committed by a person who is willing and able to give material evidence 
concerning the commission of a serious offence. Only the Attorney General is 
entitled to confer immunity from prosecution. A benefit and/or immunity 
agreement may be considered at the request of the Police and in accordance with 
established guidelines.  
 
 
Public Prosecutions Operational Manual - Crown Immunity 
 

 
 
 
Initial Police Contact  
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The police organization exploring the possibility of a public interest agreement must be 
represented by a senior member of the department or force concerned and should initially contact 
the Regional Crown Prosecutor within the district where charges would normally be laid. The 
senior member should have the approval of their Police Chief or other appropriate senior officer. 
 
Public Interest Benefit Agreement            
                                            
Examples of subject matter that might be included in a public interest benefit agreement are: 
benefits to the informant or to his family, prosecution on a lesser or included offence, favourable 
comments on sentencing including an indication of co-operation with the police, 
recommendation on sentencing of provincial time versus federal time, and favourable comments 
which could assist the individual in parole deliberations. 
 
Public Interest  Immunity Agreement                                                        
 
Regional Crown Prosecutors must ensure that Crown Prosecutors and police agencies are aware 
that immunity from prosecution can only be granted by the Attorney General. Consideration of 
the issues respecting immunity is a complex process which requires the Director of Public 
Prosecutions to have timely notice from the Regional Crown Prosecutor in a situation where the 
police have advanced the possibility of an immunity agreement to the Crown Prosecutor. 
 
As immunity from prosecution is an exception to the principle that those who have violated the 
law should be held accountable for their actions, factors in favour of a public interest immunity 
agreement must be extremely compelling for the Director of Public Prosecutions to recommend 
departure from normal process. 
 
Special Problem of In-Custody Informant  Witness       
 
Definition : An in-custody informant witness is one who allegedly receives a statement from an 
accused while both are in custody, where the statement relates to an offence that occurred 
outside of the institution, and who does not have direct knowledge of the offence independent of 
the alleged statement of the accused. The accused need not be in custody for, or charged with, 
the offence that occurred outside of the institution. 
 
A difficult decision for a Crown Prosecutor to make is whether to rely on the evidence of an in-
custody informant. The decision has become more difficult in light of recent cases of unlawful 
conviction, especially the case of Morin in Ontario leading to the Morin Inquiry and other recent 
high profile in-custody informant cases. The prevailing view based on experience is that the 
testimony of an in-custody informer is inherently suspect and that reliance on this type of 
evidence should be the exception, not the rule.  
 
 
The law presently does not support a trial judge determining by means of a voir dire whether the 
testimony should be presented to the jury. The traditional approach is for the jury to assess the 
reliability of a witness once properly instructed by the trial judge. Proper instruction in regards to 
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an in-custody informant as witness may include a Vetrovec caution. Given the high propensity 
for harm in relying on an in-custody informant careful consideration must be given in making an 
assessment as to whether the In-Custody informant should be called as witness for the Crown. 
 
Vetrovec v. R, [1982] 1S.C.R. 811 
 
R. v. Brooks, [2000] 1S.C.R. 237 
 
 
The Decision Process                                                                                                   
 
Crown Prosecutor Assessment of Witness Credibility                                                                                              
 
Regional Crown Prosecutors and Crown Prosecutors directly involved in the prosecution of a 
case under review where an immunity and /or benefit agreement is being considered should not, 
for the purpose of negotiation of an agreement, have direct dealings with any informant or in-
custody informant. A comprehensive assessment of the potential testimony must be made before 
the advisability of proceeding with an informant as witness can be determined. In a difficult case 
it is preferable that the assessment be made by a Senior Crown Prosecutor from an office that is 
not involved in the prosecution.  
 
Appendix A provides a check list of issues which highlight specific matters to be considered in 
making an assessment as to whether an informant should be called as witness. Specific issues 
involving the in-custody informant are included  as a separate topic.  
 
In preparing the assessment the Crown Prosecutor should also include a personal assessment as 
well as all available information and forward to the Regional Crown Prosecutor in the office 
with responsibility for the prosecution (or, in situations of conflict, to another Regional Crown 
Prosecutor designated by the Director of Public Prosecutions). 
 
Regional Crown Prosecutor Recommendation 
 
The Regional Crown Prosecutor on receiving the assessment shall, after consultation with the 
Director of Public Prosecutions, prepare a recommendation and forward it to the Director. The 
recommendation will be by means of a legal opinion following (with necessary changes) the 
outline provided in Appendix B 
 
If the Crown is prepared to ask a judge or jury to base a conviction on the evidence of an 
informant or in-custody informant the Regional Crown Prosecutor must be satisfied that a 
thorough and exhaustive review of the informant has been undertaken, that the evidence is 
creditable, and that the public interest consideration is compelling. In all cases the standard to be 
met is that it is reasonable to anticipate that the decision is not likely to bring the administration 
of justice into disrepute.  

  
 
Ferguson, The Informant Witness 
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Director of Public Prosecutions: Public Interest Benefit Agreement 
 
The Director of Public Prosecutions 
 
1. on the recommendation of the Regional Crown Prosecutor, or  
 
2. at the Director’s request, on the recommendation of a Committee comprised of a Regional 

Crown Prosecutor and two senior Crown Prosecutors not involved directly in the case 
 
may approve a Public Interest Benefit Agreement. 
 
 
Attorney General: Public Interest Immunity Agreement 
  
The Director of Public Prosecutions 
 
1. on the recommendation of the Regional Crown Prosecutor, or  
 
2. at the Director’s request, on the recommendation of a Committee comprised of a Regional 

Crown Prosecutor and two senior Crown Prosecutors not involved directly in the case 
 
may forward a Public Interest Immunity Agreement to the Attorney General for consideration. 
 
 
Terms of the Agreement                                                                                                
 
The agreement should not confer immunity and/or benefits directly or indirectly that are tied to 
the outcome of the case. 
 
• The terms of the agreement should provide for the possibility to seek a remedy against the 

informant or in-custody informant in the following situations: 
 
• where the promised co-operation with the Crown is withdrawn or if the informant or in-

custody informant fails to be truthful when testifying 
 
• where the informant or in-custody informant has willfully misled investigators or the 

Crown Prosecutor about material facts concerning the case 
 
• where the informant or in-custody informant has sought a benefit or immunity by conduct 

amounting to fraud or an obstruction of justice 
 
The written agreement including appropriate signatures as to how the document will be utilized 
in respect of the matter under consideration may (with necessary changes) conform with the 
form of the sample agreement included in Appendix C 



 7

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX A
Check List of Issues 

 
This check list is designed for use in conjunction with Guideline PUB-1. 
 
The answers should be completed on the form and will reflect information available at 
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various stages of the process. 
 
If the question is not applicable to the situation under review respond with NA 
 
If the answer is not known respond with NK 
 
Include any other considerations not mentioned below 
 
Prepared by______________________________________ 
Date____________________________________________ 
 
 

The Informant 
1 Does the informant expect immunity from prosecution in regards to a/the offence  
2 Does the informant expect benefits for himself or others 
3 Have any benefits been already conferred by authorities on the informant or others 
4 What is the likelihood that the informant would be convicted of a/the offence 
5 Is the informant willing to plead guilty to a/the offence on agreement that benefits be 

conferred on himself or others 
6 What is the degree of the informant’s culpability in comparison with others being 

prosecuted 
7 What is the informant’s criminal history 
8 What is the informant’s psychiatric history 
9 Has the informant in the past cooperated with law enforcement officials or previously 

entered into an immunity agreement 
10 Does the informant have any reasonable motive to fabricate such as to divert suspicion 

from himself or others 
11 Does the informant on being arrested have a history of attempting to be shielded from 

prosecution through suggestive offers of cooperation 
12 Will the informant be required to testify while charges are pending or will the charge 

against the informant be disposed of before the witness is required to testify 
13 Has the informant sought immunity previously by conduct amounting to fraud or 

obstruction of justice 
14 Is the informant willing to take a polygraph 

 
The Offence 

1 Does the informant’s proposed testimony relate to the commission of a serious criminal 
offence 

2 Is a successful prosecution of the case essential in achieving effective enforcement of the 
criminal law 

3 Is public prosecution better served by the obtaining of the proposed evidence, or by the 
conviction of the individual proposed to receive immunity 

The Evidence 
1 Is the informant able and prepared to provide evidence on significant aspects of the case  
2 Has the evidence been obtained or can it be obtained from another source not requiring 

an assurance of immunity 
3 Where assistance other than testimony is being offered is the Crown able to assess 
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reliability of the information or the authenticity of the documents 
4 What confirmation by means of credible evidence or information is available to the 

Crown which significantly supports the position that the evidence is not fabricated  
5 Will a judge or a properly instructed jury be likely to view the informant as a credible 

witness 
Specific In-Custody Informant Issues 

1 What were the circumstances under which the in-custody informant witness statement 
was made and provide any information from the correctional authorities that corroborates 
these circumstances 

2 To what extent is the in-custody informant witness statement confirmed by credible 
evidence or information available to the police, independent of alleged statements of the 
accused, which significantly supports the position that the inculpatory aspects of the 
anticipated evidence were not fabricated 

3 Describe the degree of access that the in-custody informant may have had to external 
sources of information about the offence such as media reports or the accused’s copy of 
Crown disclosure material 

4 Did the in-custody informant witness make some written or other record of the words 
allegedly spoken by the accused, and if so, when the record was made 

5 Describe the extent to which the alleged statement of the accused contains or leads to the 
discovery of evidence known only to the perpetrator 

6 Relate any other known reliable information that may attest to or diminish the credibility 
of the informant including the presence or absence of any relationship between the 
accused and the informer 

7 Describe the circumstances under which the in-custody informant witness statement was 
taken by the police including use of non-leading questions, whether a complete version 
was given initially, if there have been any subsequent contradictions and the 
thoroughness of the report including the comprehensiveness of the investigation 

8 Has the in-custody informant witness testified in our court proceeding as a witness for 
the prosecution, for the defence or on his/her own behalf, and provide any findings in 
relation to the accuracy and reliability of that evidence, if known 

9 Should a Senior Crown Prosecutor (with a police officer) re-interview the in-custody 
informant to make an assessment of credibility prior to a final decision 

 
 
 
 
 
 
 
 

Appendix B 
 
 
 
 
 

(Sample Format) 
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Committee Report to the Director of Public Prosecutions 
 
 
 
Subject Matter: 
 
Date: 
 
Committee Chairperson: 
 
Members: 
 
Facts: 
 
Issue: 
 
Assessment of Witness Credibility: 
 
Public Interest Considerations (if applicable): 
 
Recommendation: 
 
Signature of Committee Members: 
 
 
 
 
 
 
 
 
 
 
 
 
 
           Appendix C 
 

CONTENTS OF SAMPLE IMMUNITY AGREEMENT 
 
IT IS HEREBY AGREED THAT (name) will be granted  (describe extent of 
immunity) in relation to (describe anticipated criminal charges) against (him/her) 
arising out of (describe event) 
 
AS a condition of receiving this immunity, (name) who has had and continues to 
receive legal counsel, agrees to the following terms and conditions:  
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1. To be fully cooperative in making oral statements and video recorded 
statements under (describe nature and form of oath) as to (his/her) entire 
knowledge, information and beliefs as to all circumstances and events involving 
all offences (he/she) has participated in (himself/herself), or has knowledge of, 
that involve (the event) including offences planned but not committed; 
 
2. All statements and responses to questions given by (name) to police 
investigators and/or a Crown Prosecutor must be true and be the full truth. It is 
understood and agreed that no information of any type will be intentionally 
withheld by (name) which a reasonable person of (his/her) intellect would 
consider to be relevant to the (describe event). 
 
3. (name) will not refuse any questions in any way relevant to the (describe 
event) asked by police investigators and/or a Crown Prosecutor; 
 
4.  (name) will make (himself/herself) available for any witness interviews 
requested by the police and/or Crown whether (he/she) is in or out of custody, 
and will be truthful, complete, full and forthright in all witness interviews as to 
(his/her) knowledge of, and participation by himself and others, in all activities 
associated with the (describe event). 
 
5.   (name) agrees to testify truthfully in all court proceedings, whether (he/she) 
is in or out of custody and will be truthful, complete, full and forthright 
concerning (his/her) knowledge of, and participation by (himself/herself) and 
others, in all activities associated with the (describe event); 
 
6.   (name) will not give evidence which (he/she) knows to be untrue, deceptive 
or misleading; 
 
7   (name) agrees that (he/she) has been briefed by legal counsel in layman’s 
terms and understands what “consent” means in law and where (his/her) consent 
is required, expressly or by implication at any place in this agreement, (he/she) 
gives it voluntarily.  

 
IN THE EVENT THAT (name) fails to honour this agreement, or any term of 
it, then this agreement will be null and void; 
 
SPECIFICALLY, (name) understands that if (he/she) makes a false statement, 
whether to the police, to a Crown Prosecutor or under oath to the court, (he/she) 
may be prosecuted for any criminal charges arising out of the (describe event) 
and/or for perjury, and/or the giving of contradictory evidence under oath, and/or 
public mischief, and/or attempting to obstruct justice, and/or a similar offence, 
and the Crown’s obligations under this agreement cease to exist. 
 
ACKNOWLEDGEMENT OF THE CROWN 
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In an effort to ensure (name) is truthful, the Crown agrees that nothing (name) 
does, or omits to do, while fulfilling his obligations under this agreement, will be 
used in evidence against (him/her) in any prosecution. However, should (name) 
breach any of the terms and/or conditions of this agreement, then (he/she) may 
be prosecuted for any criminal charges arising out of (the event) and/or perjury, 
and/or the giving of contradictory evidence under oath, and/or public mischief, 
and/or attempting to obstruct justice, and/or a similar offence. 

 
ACKNOWLEDGEMENT OF (name) 
 
I, (name) have read every word of this agreement. My lawyer has explained all 
these words to me. I know what they mean and I agree with everything on these 
(number of) pages. I know this is the complete agreement and that I can expect 
no other benefits of any kind. 

_____________________________________ 
 (signature) 

 
I hereby certify that I have carefully explained the contents of this agreement to 
(name) who appears to fully understand the entire contents of this document and 
to have signed this agreement in my presence of (his/her) free will.              

____________________________________ 
                         

Counsel for 
 _____________________________________ 

 
 
I, ___________________________, Attorney General, hereby certify that I have 
read and agree to everything contained in this Immunity Agreement.                         

                      ______________________________________ 
                         

Attorney General of New Brunswick 
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