
 
Attorney General’s Policy - Public Prosecutions 

 
 

Introduction 
 

The purpose of stating the Attorney General’s policy in regards to public prosecutions is two-
fold: 
 
• to ensure the fair and effective prosecution of criminal and quasi-criminal cases, and 

 
• to provide public access to the Attorney General’s policy and to guidelines issued by the 

Director of Public Prosecutions under the policy, in order to instill and maintain confidence 
in the administration of justice in the province. 

 
The Attorney General, as chief law officer of the Crown, is responsible for prosecutions under 
the Criminal Code, the Youth Criminal Justice Act, some other federal statutes and all public 
provincial statutes containing enforcement provisions. Only as a result of statutory requirements, 
or in exceptional circumstances, is the Attorney General personally knowledgeable about or 
directly involved in particular cases being prosecuted. Individual prosecutions are conducted by 
Crown Prosecutors acting as agents of the Attorney General who are as such public officers 
engaged in the administration of justice.  
 
It follows that the Attorney General’s responsibility in day-to-day public prosecutions is 
discharged mostly by means of general policy direction to Crown Prosecutors in various areas of 
prosecutions that require a fair and consistent approach throughout the province. 
 
By tradition and necessity, Crown Prosecutors have a broad and generous area of discretion in 
prosecutions, subject to general policy directions of the Attorney General or specific direction in 
exceptional cases. They act under the direct supervision of the Director of Public Prosecutions 
and Regional Crown Prosecutors. Guidelines issued by the Director are mainly advisory and are 
designed to further assist Crown Prosecutors in achieving a uniform approach to prosecutions. 
 
The major topics covered in the Attorney General’s policy are those not dealt with in detail by 
specific statutory provisions or judicial direction. The major topics include police investigations, 
alternative measures, the decision to prosecute, laying the information, private prosecutions, 
Crown immunity, and resolution discussions.   
 

Police Investigations 
 
Crown Prosecutors should always be aware that the conduct of any investigation is the sole 
responsibility of the law enforcement agency involved. The police do not require authorization 
from the Crown before commencing an investigation nor can the Crown direct an investigation 
or prohibit the continuation of an investigation. The involvement of Crown Prosecutors during 
the investigative stage is, with few exceptions, not required as a matter of law. 
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In practice however, given the frequent and simultaneous application of criminal, evidence, and 
constitutional law in many of the various kinds of matters being investigated, timely and 
effective consultation between the police and Crown Prosecutors is necessary to ensure the 
proper administration of justice. In this respect, police are requested to consult with the Crown in 
regards to the sufficiency of content in applications for various kinds of warrants (search 
warrants, general warrants, DNA warrants, bodily impression warrants, and if circumstances 
permit Feeney warrants) that are to be presented to the Court for authorization.  
 
It is essential that Crown Prosecutors be available to provide legal advice when requested by the 
police. In this regard, it is of the utmost importance that Crown Prosecutors be aware that there is 
a fine line between providing legal advice during the investigative process and becoming unduly 
involved in these investigations to the extent of assuming control of the investigation. 
 
In order to maintain confidentiality and security respecting the identity of persons who are the 
subject of police investigation, Crown Prosecutors cannot reveal the fact of an ongoing police 
investigation other than on a need to know basis within the prosecution service. 
 

 
Alternative Measures 

 
On completion of a criminal investigation, if the police are satisfied that there is sufficient 
evidence to lay a charge but believe that the matter should proceed by way of alternative 
measures rather than by prosecution, that action will be taken in accordance with the Alternative 
Measures Program described in the document entitled “Description of Alternative Measures 
Programs in New Brunswick authorized by the Attorney General, 17 March, 1998".  
 

 
The Decision to Prosecute 

 
On completion of the investigation, if the police are satisfied that there is sufficient evidence to 
lay an information, they will formulate a charge, or charges, based on their assessment of the 
case and then forward a full report or court brief to the appropriate Crown Prosecutor’s office for 
pre-charge review. 
 
Pre-Charge Review by a Crown Prosecutor  
 
This pre-charge review involves the application of the evidential test and the public interest test. 
This process includes an assessment of the proposed charge, and the determination of any 
procedural issues. It must be noted that the evidential test and the public interest test are essential 
considerations in the decision to prosecute that must be applied by Crown Prosecutors, on behalf 
of the Attorney General. 
 
The first consideration is the evidential test.  If the case does not pass the evidential test, it cannot 
proceed further, no matter how important or serious it may be. The second consideration is the 
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public interest test. Crown Prosecutors will only agree to a prosecution when the case has passed 
both tests, which are further explained below.  
 
The Evidential Test 

 
Crown Prosecutors must be satisfied that there is evidence to provide a reasonable prospect of 
conviction against each alleged offender on each charge. A reasonable prospect of conviction is 
an objective test.  It means that an impartial trier of fact (a Judge, or a Jury properly directed in 
accordance with the law) is more likely than not to convict on the offence charged. 
 
When deciding if there is evidence to prosecute, Crown Prosecutors will consider whether the 
evidence can be used and is reliable. They will also consider what the defence case may consist 
of and how it is likely to affect the prosecution case. There will be many cases in which the 
evidence does not give any cause for concern. However, there will also be cases in which the 
evidence may not be as strong as it first appears. Crown Prosecutors will always draw on 
experience to evaluate how strong the case is likely to be when presented in Court. 
 
The Public Interest Test 

 
Having been satisfied that the evidence itself can justify proceedings, Crown Prosecutors will 
then consider whether the public interest requires a prosecution. 
 
Public interest factors that may affect the decision to prosecute usually depend on the nature of 
the offence or on the circumstances of the offender or the victim. Some factors may increase the 
need to prosecute but others may suggest that another course of action be taken. Crown 
Prosecutors will carefully balance factors for and against prosecution. It follows that the graver 
the offence, the less likely that the public interest will support a disposition other than 
prosecution. 
 
The following lists of some common public interest factors, both for and against prosecution, are 
not exhaustive. The application of relevant factors will depend on the facts in each case. A 
decision based on the public interest test is not simply a matter of adding up the number of 
factors on each side. Crown Prosecutors must decide how important each factor is in the 
circumstances of each case and go on to make an overall assessment. 
 
 Factors that support prosecution  
 
The following factors support a prosecution: 
 
• the offence is serious, with conviction likely to result in a significant sentence;  

 
• a weapon was used or violence was threatened or used during the  commission of the 

offence;  
 
• the offence was premeditated; 
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• the offence was committed against a public official; 
 
• the alleged offender committed the offence while under an order of the court; 
 
• the alleged offender was in a position of authority or trust; 

 
• the offence was carried out by a group; 

 
• the alleged offender was a ringleader or an  organizer of the offence; 

 
• there is a marked difference between the actual or mental ages of the alleged offender and the 

victim; 
 
• the victim of the offence was vulnerable, has been put in considerable fear, or suffered 

personal attack, damage or disturbance; 
 
• the offence was motivated by a form of discrimination against the victim's ethnic or national 

origin, gender, religious beliefs, political views or sexual orientation; 
 
• a successful prosecution facilitates entitlement of the State or other person to compensation, 

reparation or forfeiture; 
 
• the previous convictions of the alleged offender are relevant to the present offence; 

 
• there are grounds for believing that the offence is likely to be continued or repeated, for 

example, by a history of recurring conduct; 
 
• although not serious in itself, the offence is widespread in the area where it was committed; 

and 
 
• the necessity to maintain public confidence in government, courts, and the administration of 

justice. 
 
Factors that do not support prosecution 
 
The following factors do not support a prosecution: 
 
• the offence is trivial or of a technical nature and would likely result in imposition by the 

Court of a very small or nominal penalty; 
 
• the consequences of a conviction would be unduly harsh in relation to the seriousness of the 

offence; 
 
• the loss or harm can be described as minor and was the result of a single incident, particularly 

if it was caused by misjudgment;  
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• a prosecution is likely to have an adverse effect on the victim's physical or mental health; 

 
• the advanced age or ill-health of the alleged offender; 

 
• the degree of culpability of the alleged offender is slight;  

 
• the likely length and expense of a trial 

 
• the law is outdated and impossible to enforce on an equitable basis; 

 
• the likely adverse effect of a prosecution on public order and morals; 

 
• there has been a long delay between the offence taking place and the time of the charging 

decision, unless:  the offence is serious; the delay has been caused in part by the offender; the 
offence has only recently come to light; or the complexity of the offence has resulted in a 
lengthy investigation; and 

 
• details may be made public that could harm sources of information, international relations or 

national security. 
 
 Factors that cannot be considered 
 
The following factors should not be considered in a prosecution: 
 
• the Crown Prosecutor’s personal feelings concerning the ethnic or national origin, gender, 

religious beliefs, sexual orientation, or political views or associations of the alleged offender 
or the victim;  

 
• the Crown Prosecutor’s personal or professional relationship with counsel for the alleged 

offender; 
 
• any partisan political advantage or disadvantage which might flow from the decision; 

 
• the possible adverse effect on the personal or professional circumstances of those responsible 

for the charging decision; and 
 
• any known or preconceived views held by the judge who is expected to hear the case. 
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Assessment of the Charge 
 
The charging policy is such that the most appropriate charge(s) will be chosen to reflect the 
circumstances of the case. Two or more charges should not be laid relating to one act for the sole 
purpose of being able to negotiate a guilty plea. 
 
Crown Election - Dual Procedure Offences (summary conviction or by indictment)  
 
In dual procedure offences, Crown Prosecutors should proceed by summary conviction in the 
absence of reasons that warrant proceeding by indictment. 
 
Reasons for proceeding by indictment include serious factual situations, as well as situations 
where an offender has a lengthy criminal record or has repeated the offence. 
Crown Prosecutors should not proceed by indictment solely in order to overcome the summary 
conviction limitation period.  Proceeding by indictment in order to overcome a time limitation 
may be appropriate in the following circumstances: 
 
• the offence was not disclosed, or the alleged offender was not identified in time for a 

complete investigation before the expiration of the limitation period; 
 
• the investigative agency acted with due diligence, but the investigation continued beyond the 

limitation period because of the complexity of the case; or 
 
• the alleged offender contributed significantly to the delay. 

 
 

Role of the Police in Laying the Information 
 

 With Police Agreement after Pre-charge Crown Prosecutor Review                                                
 
On agreement with a Crown Prosecutor the police will lay the information.  
 
 Dispute Resolution on lack of Agreement between Police and Crown Prosecutor 
 
In cases where the Crown Prosecutor and the police are unable to reach agreement, the Crown 
Prosecutor will consult with the Regional Crown Prosecutor before a final decision is made on 
the file. It is expected that in certain cases the Regional Crown Prosecutor will also discuss the 
matter with the appropriate senior police officer with the objective of reaching agreement.  
 
Where the lack of agreement involves an issue affecting a provincial policing policy, the police 
agency should advise the Director of Policing and Emergency Services, Department of Public 
Safety, in order to provide an opportunity for law enforcement input with the Director of Public 
Prosecutions. 
 
If circumstances warrant, the Regional Crown Prosecutor or appropriate senior police 
administrator (the Municipal or Regional Chief of Police or the RCMP Officer in Charge of 
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Criminal Operations) may refer the matter to the Director of Public Prosecutions with the 
objective of reaching agreement. 
 
Without Agreement or without Pre-charge Crown Prosecutor Review 
 
Subject to certain Criminal Code provisions requiring the consent of the Attorney General to 
institute proceedings, anyone, who on reasonable grounds, believes that a person has committed 
an offence may lay an information in writing and under oath before a Provincial Court Judge.  
 
This absolute right in law to lay an information obviously includes situations where the police 
lay a charge without agreement with a Crown Prosecutor or without pre-charge Crown review. In 
these circumstances, the Director of Public Prosecutions will consider the matter under the policy 
on private prosecutions, which is set out below. 
 

Private Prosecutions 
 

Subject to certain Criminal Code provisions requiring the consent of the Attorney General to 
institute proceedings, anyone, who on reasonable grounds, believes that a person has committed 
an offence may lay an information in writing and under oath before a Provincial Court Judge. 
In New Brunswick, there is a long established policy that all prosecutions under the Criminal 
Code or provincial legislation are conducted by Crown Prosecutors as agents of the Attorney 
General. This is to ensure that a citizen is not subject to punishment or his/her freedom is not 
subject to jeopardy unless the Crown has determined that there is a reasonable prospect of 
conviction and that the prosecution is in the public interest. Although the Crown has an 
unfettered right to intervene in any prosecution, at any stage, the decision must be made on a 
case-by-case basis. All private prosecutions shall be immediately brought to the attention of the 
Director of Public Prosecutions who will be advised by the Regional Crown Prosecutor on all 
known aspects of the case. 
 
A review of the case by the Crown Prosecutor may reveal that a police investigation has not been 
completed and is required. It may also be necessary for a stay of proceedings to be entered in 
order to ensure a proper investigation and/or determination by the Crown that the criteria for 
prosecution have been met. Intervention by a Crown Prosecutor as agent of the Attorney General 
by means of a stay will follow guidelines established by the Director of Public Prosecutions. 
 
Where the Crown Prosecutor determines that the criteria for prosecution are not met, the charge 
will be stayed or withdrawn and the informant notified. 

 
Where the charge is well founded, a Crown Prosecutor will generally assume conduct of the 
prosecution. There may, however, be circumstances in which it is appropriate to allow the matter 
to proceed as a private prosecution. The Director of Public Prosecutions will consult with the 
Deputy Attorney General in any case where it may be in the interest of justice to allow a private 
prosecution to continue. 
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Crown Immunity 
 
It is a long-standing policy in the administration of justice in New Brunswick that the Crown will 
normally not grant immunity from prosecution to a prospective accused for the purpose of 
having that person testify against another person charged with a criminal offence. This policy is 
followed to prevent the tainting of a witness’ credibility at trial through allegations that his/her 
testimony is bargained testimony.  
 
However, in extremely rare situations, it may be in the public interest to provide benefits and/or 
some degree of immunity from prosecution for a crime that has been committed by a person who 
is willing and able to give material evidence concerning the commission of a serious offence by 
another person. Only the Attorney General is entitled to confer immunity from prosecution. A 
benefit and/or immunity agreement may be considered at the request of the Police and in 
accordance with established guidelines. 

 
Post-charge Reassessment 

 
Crown Prosecutors are reminded that careful consideration is required on pre-charge review to 
ensure that an appropriate charge is laid based on sufficiency of evidence and in the public 
interest. Notwithstanding that fact a Crown Prosecutor may in limited circumstances consider a 
reassessment of the charge once the charge is laid and disclosure has occurred. In regards to a 
stay, withdrawal or substitution of a charge: 
 
• a stay or withdrawal may only be considered where it becomes apparent on reassessment of 

all the circumstances that either the evidential test or the public interest test can no longer be 
met on the charge before the court and that the charge must therefore be stayed or withdrawn 
in the interest of the administration of justice; and 

 
• the substitution of a charge may only be considered where it becomes apparent on a 

reassessment of all the circumstances that either the evidential test or the public interest test 
can no longer be met on the charge before the court, but that it can be met on a substituted 
charge. 

 
Resolution / Sentencing Discussions 

 
In regards to sentencing following a guilty plea, Crown Prosecutors: 
 
• may indicate to defence counsel what they are looking for in regards to sentence and in so 

doing acknowledge that a guilty plea is a mitigating factor; 
 
• may make specific recommendations to the court as to the terms, length and conditions of the 

sentence; 
 
• with consent of the Regional Crown Prosecutor, may agree to participate in a joint 

recommendation with defence counsel, in regard to sentence or resolution; 
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• may agree to not oppose an appropriate sentence recommendation by defence counsel which 

has been disclosed in advance; 
 
• shall not agree to “play down” or “go easy” on provable facts in exchange for a guilty plea as 

all relevant facts relating to the incident must be disclosed to the court on the sentencing 
hearing; 

 
• shall not agree to withhold a relevant criminal record or to the suspension of any normal 

consequence of conviction of the offence, in exchange for a guilty plea; 
 
• shall not consent to a proposal that the Court not consider the imposition of a DNA Data 

Bank Order in exchange for a guilty plea; and 
 
• shall not agree to not appeal the sentence the court imposes in exchange for a guilty plea 

 
Application of the Policy to Public Provincial Offences 

 
Since Crown Prosecutors also conduct prosecutions in quasi-criminal matters under public 
provincial statutes, the Attorney General’s Public Prosecution Policy applies generally to these 
prosecutions and to the relationship between Crown Prosecutors and the appropriate enforcement 
agency. Some public provincial offences such as those under the Motor Vehicle Act, the Liquor 
Control Act and the Fish and Wildlife Act may be more compatible to the application of the 
policy than other offences under provincial legislation that are in content and application 
primarily regulatory in nature. In prosecutions of public provincial offences, Crown Prosecutors 
should apply the principles of the Policy in all appropriate cases. 
 
It should be noted that Crown Prosecutors do not prosecute: 
 
• offences under private public acts such as the Medical Society Act or the Law Society Act, 

and 
 

• violations of municipal by-laws made under the provisions of provincial legislation. 
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